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Abstract

Temporary Reproduction in the Course of Running 

Computer Program

- Focusing on ‘OpenCapture’ Case -

53)Song, Jaeseop*

  The revised Copyright Act of 2011 involves temporary reproduction in the 

scope of reproduction by defining the term ‘reproduction’ as ‘a fixing on a 

tangible object temporarily or permanently or a remaking’ and permits 

temporary reproduction using works on a computer to the extent deemed 

necessary for the purpose of smooth and efficient information processing. But 

the proviso clause of the Copyright Act Article 35-2 prohibits temporary 

reproduction ‘where the use of works infringes on copyright’ and this clause 

is interpreted to regulate download musics, videos, books or files from online. 

Recently, on ‘OpenCapture’ case, the first instance court and the appellate court 

ruled conflicting decisions on the matter that whether Copyright Act Article 

35-2 may be applied to temporary reproduction in the course of running 

computer program. Such temporary reproduction should be interpreted to be 

in ‘the extent deemed necessary for the purpose of smooth and efficient 

information processing’ and to be exempted from responsibility according to 

the Copyright Act Article 35-2. The Seoul High Court decision also said it 

should be exempted according to the Copyright Act Article 35-2, and this is 

a meaningful decision because it was on the lookout for the excessive 

protection of computer program copyright. However, the Seoul High Court 

decision did not question further in depth whether the computer program 

license agreement to limit purpose of use excludes the application of Copyright 

Act Article 35-2 and whether breach of license agreement to limit author’s 

property rights is copyright infringement. Currently, the ‘OpenCapture’ case 
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is pending in the Supreme Court and the development is being watched with 

keen interest.
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